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California state prisoner Mark Elwood French appeals from the district
court’s judgment denying his 28 U.S.C. § 2254 habeas petition. We have
jurisdiction pursuant to 28 U.S.C. § 2253. Reviewing de novo, Dows v. Wood,

211 F.3d 480, 484 (9th Cir. 2000), we affirm.
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This panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).



French contends that his due process rights were violated because the
government breached its 1986 plea agreement by using his prior convictions as
strikes even though his sentences were stayed pursuant to Cal. Penal Code § 654.
We conclude that there was no breach of the agreement, and therefore no due
process violation. Cf. Santobello v. New York, 404 U.S. 257,262 (1971); see also
People v. Benson, 18 Cal. 4th 24, 31 (Cal. 1998) (concluding that the three-strikes
statute allows the use of prior convictions in which sentences were stayed pursuant

to section 654).

French next contends that his sentence constitutes cruel and unusual
punishment, in violation of the Eighth Amendment. This contention lacks merit.
See Lockyer v. Andrade, 538 U.S. 63 (2003); Ewing v. California, 538 U.S. 11

(2003); Rios v. Garcia, 390 F.3d 1082, 1086 (9th Cir. 2004).

AFFIRMED.
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